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I 1 NTRODUCT][ON , _
‘Rules relatmg to the use of force are among the traditional concerns

of international law. “Although nowadays provisions of the United Nations
Charter mark the startmg point in debates about the legality of the use of
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force under international law,” until 1945 theologians and international law
theorists worked to define limits on penﬁis‘sib’le use of force.

- The homifying consequences of World § Vard 1. premeted a trend to
;restrlct all means of the use of force, lmpresmg legal restraints on the

legltlmacy of states to go to war, as well as on the means used in ‘tlme of

war. The victors of World War II re-cast the rules of the use of force,
especially through the establishment of the UN Charter in 1945 and the
Geneva Conventions in 1949, Ultimately, this trend was represented by the
manifest desire of the international cemmumt"y 1o lmmt the use of force only
to ¢ mtematlonal legal persenahtles namely states,’ and thus impose clear
hml‘ts on the COIldItIOIlS by whmh sta.tes may mveke the permzss::.ble use of

dlstmctlen that alludes to what I Vlew as a dlStH‘lCthn be'__'?:'ff"'_-';_ﬁ"__'_een wa.r ameng
states and war among nations. " - R
Holding this asp1rat10n the mtematlenal cemmumty prewded an
explicit limit to the use of force, permissible only fer perfermmg an act of
self-defense, as articulated in ‘Article 51 of the UN Charter.” In time, the
language of Article 51 proved not to be without ambiguities.* Among these

ambiguities is the discussion on the precise meaning of the term “if an

armed attack occurs.”® This has been the subject of many amcles and other

discussions. Hewever in my view, thls d1scuss10n eught to be led by a wide

perspective of the mtematmnal nght to. self—defense Wlde perspectwe
requires not a mere inquiry of the hlstencal cases in wh1ch the right to self-
defense was invoked, or a limited discussion on the context for which
Article 51 was established. Instead wide perspective requires a deep
interaction between, what I view as, Vemcal and horizontal analysis.

From the wvertical point of view, it is remarkable that the
international right to self-defense is a genuine product of the interplay
between the law of war and international law. The development of the
doctrine of jus ad bellum (the right to: ge to war) was reinstated by the

international community followmg Werld W ar II, but this time with new

_restrleted borders - The mtematmnal cemmumty deemed it. of much

1. Mark W, Janis & John E. Noyes, Cases and Cemmentary on International Law 504
(West Group 2001) (1997).

2. See generally Charter of the United Nations (pmwdmg that [a]ll members shall refrain
in their international relations from the threat or use of force against the territorial integrity-or
political independence of any state.. . ..”); see. alge Wermer Levi, Contemporary International Law,
in JEFFREY 1.. DUNOFF, STEVEN R. RATNER & DAVID WIPPMAN, INTERNATIONAL LAW NORMS,

ACTORS, PROCESS: APROBLEM-ORIENTE) APPROACH 6 (Erwin Chemermsky et al. eds ,2002)
..[herelnaﬁer DRW] . L . N . | | o

3. - Charter of the Umted Na‘tlens art 51 (preﬂdmg 4 general prohlbmen on the use of
torce).

4. Seeid
5. Id.
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importance to prohibit all means. of the use of force under Article 2(4) of the
UN Charter, and thus promoted a new era of peace and security.®
Nevertheless, conmdermg the right to self-defense as an inherent right of
every sovereign state,’ the international’ cemmumty has acknow]edged the
right to self-defense as “permissible use of force.” This was the “Exc:eptmn
and not the rule. Therefore, it is the notion @f hmitmg states pewer to go to
war, limited only to actions of self:defense. Yet the question is: hmlted to
what extent? Thisisa question for the herizonta.l analysis to answer.
 Horizontal analysis invites to the discussion a parallel phenomenon
it is the domestic theory of self- defense——the original grounds of the concept
of self-defense. It is true: one may plausibly argue against the application
of a domestic theory over the international sphere, mainly because the actor
is a human being in the former case, and a state in the latter. None‘theless it
has never been denied that the legal phll@sephy behind both of them is alike.
Moreover, the domestic theory can elaborate on the international theory by
showing the need to restrict self-defense to an “armed attack,” which of
course does not include all kinds of “threats.” Thus, a sensitive interplay
between the two theories may provide the international legal community
with a plain and defined notion of self-defense, and thus help to avoid
misuse of the vagueness of the contemporaw interpretation granted to the
International right to self-defense. . . L
Therefore, .in the ﬁrst sectlon I pre& nt the mma.ntic nmiﬁn of the
law of war, by which I mean the tradltlonal concept of the law of war, which
is best illustrated by the almost unlimited power to use force both against
military targets and civilian targets, and -accordingly the homﬁc implications
of such an understandmg of the concept. In the second sec:tlon I address the
post-World War Il transition toward what- I view as “the golden age of the
‘law of war,” namely the post—Charter era, focusing on the outstanding limits
imposed by the 1ntematmnal___mmumty on the use of force. That is,
deeming the law of war as war between states, rather than nations, as well as
drafting a general prohibition on the use of force, except in self-defense.
Focusing on the exception for the general prohibition of the use of force, in
the third section I challenge the traditional reading of Article 51 of the UN
Charter. 1 prov:lde three pnsmble defense arguments under Article 51: 1)
reactive; 2) anticipatory/preemptive; and 3) preventive. The reactive
approach is a very restrictive form of the right to self-defense, for which an
act of self-defense i1s permissible only in response to an armed attack that
had already occurred or to an imminent threat of an armed attack. The
anticipatory/preemptive approach is a broader form of self-defense. It
includes a potential, but not visible, threat that has not reached a level of

6. Id atart 2, para. 4.

7. Mark W. Janis, An Introduction to International Law 189 (4th ed. Aspen Publlshers
2003) (1988).



4 JLSA Journal of International & Comparative Law  [Vol. 13:1

1mmment threat Fmall-; , the preventwe approach is the bmadest and
“almost the unllmlted form of self-defense. It includes threa‘i:s that ha,ve not

vet emerged at all. - ‘Theyare not.even. potential threats. They are selely
threats that m1ght emerge one day Inqumng these three defense arguments

reactwe selfwdefense by whlch I mean m response 10 an- a.mled aﬁack or to
an imminent threat of an armed attack This ‘position is: best adv.ca‘ted by
the general and ccmsmtent trend of the: mtemaJ ional community to restrict all
means of the use of torce, and ultlma‘tely by understand1ng the essentlal
features of the domestlc them'y of self- defen@:e In my view, adaptmg any
- defense argument other than the restrictive one weuld miss the goal that
Artlcle 51 was hoped to achieve. Finally, T conclude by crltwlzmg the rise
of the preventive approach as a legitimate ground for. pertmsmble use of
force, argued to be the necessary approach in the contemporary “Age of
Terrorism” as well as in the =:;;age ._Q-f -éthe non-conventional -and nuclear. amling.

H ROMANTICS AT WAR 8 NATIONS AN]D THE ”UNLIMITED” J US AD
- e ;‘_-;ELLUM e o

war, and jus in bello the Justwe in war.’ Jus ad’ bellum reqmres makmg
judgments about aggression and self-defensw Jus in bello is “about the
observance or violation of the customary and posmve rules of
engagement.”'’ The distinction between war among nations and war among
states is of significant importance under the theory of jus in bello." One of

the important questions, therefore, is who takes part in the war.

Nationhood refers to people——.—ordmﬁwy pac)ple——who may or may
not have a state. Something stronger than a state bounds the people
together. That is the Shakespearean narrative of brotherhood (family-

hood),”? which encompasses a national identity for the people. The nation

8. In his book Professor George Fletcher provides a novel analysis of the law of war from
ar omantic per Spectwe Jee GEGRGE P. FLETCHER ROMANTICS AT WAR: GLORY AND GUILT IN
THE AGE OF TERRORISM (2002) On the theory of Romant:clsm see ISAIAH BERLIN THE ROOTS
OF ROMANTICISM (Henry Hardy ed Priniceton Unwersny Press 2001) ( 1999) In the context of

the law of war, I provide the mmantu:lsm theory as bmoculars by which I ¢can view tradltlenal
views throughout modern ones. | |

9. See JANIS & NOYES,su pm note I, at SO5.

10. Michaet Walzer, Just and Unjust Wars: A Moral Argument w1th Hlstoncal Illustrations
21 (3d ed. 2000). -

11, FLETCHER,Su pra mte 8 at 47 58 (* ThIS body of rules that lcgitlmates conduct
otherwise subject to punishment.”).

12.  WILLIAM SHAKESPEARE, THE LIFE OF HENRY V ACT 4, SC. 3 (“[W]e band of brothers;
For he today that sheds his blood with me [s}hall be my brother . . . ). “The Notion of the
brotherhood was raised again in the context of the American war on Iraq and on Afghanistan,
namely a “war for honor and glory.”
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ite eac ':findl:;félzi'-ual-———the language thc hlstory, _
the ‘culture, the ‘bond be -=ff*";flieen geo grapﬂ_ a.nd self. ® The ‘nation” is what
people feel “part of,” rather ti 1an merely “belong t0.” ‘It is-one large emtlty, -'

~ which has its own existence;itis'a® sel”‘ ation” is. persczmal petple have
loyalty to'it, e.g. they can betray the nation whether itis embedwd in a state
or not. The nation acts in hlstory:,, _achwvmg gr@amess a:nd cOo ?"_-'_f%_';”;f'lmng
- crimes, and for its glory as well as its’ s hame. The nation' must receive a
share of both the credit and the blame therallyj the wncept of nation is
derived etymologlcally fr@m ‘t-_{;'?f_e*f‘?-La,tm none natio (b1rth) That is, the nation

includes all those born and Unlike a nation, a state is a peh‘tical; '

bears the factors that constl-ff;"”

:iun _'e_m
-ientlty Tt has no “self” emstence It 15 derwed from the ‘will of the peaple |
~and for the “wﬂl @f t;ié'f_'_'e__'ﬁ’ people State is wha,t pmple “belong t0,” but not _-

- necessarﬂy what t_'}f‘ey fgel of 2 If the people are part ‘of the na‘tlon it

\at'the nati@n c'm.es ﬁrst and thus ]eg1t1m1zes the estabhs"f ment of

“the state. - Unhke “natlon state'is tlmeless it'does’ not emst in tlme State 1S
not a.bout death and birth, but about ¢ orgamzatmn of power.

“Reading the general context of the Lieber Code,'* deemed | as the
first original and official: codlﬁed r‘ules on the law of war, '’ it is more likely

- that Francis Lieber vmwed the war as a.m.n? nations. For Lieber, nm anly

combatants take part in the ‘warfare ‘but also nenmmba?;"Q'__'-J"ts ‘as best

ﬂlustrated by *f.._'__'i:_.f-1cle 20 whlc_'fifj .pmwdes “[P]ubhc war 1s a state of armed
hostility be"?"f:';_ffeen sovereign ‘nations or governments. It is a law and

-_-reqmslte . . called states or mmmsﬁ Whtf;e constltuents bear, enjoy, and

suffer, advance and mtmgmde Mgethen in peace and in war.”"

However, Lieber was not off track in his time. Six months after the Lieber

Code came into emstence “ Abraham ‘Lincoln delivered his famous

'-Gettysburg address, invoking precnsely ‘the establishment of “a new

natmn ki

ThlS was therefere a notion of warfare in the shadow of

13. The seénse of natlonhmd has playcd a great I’G]B mn Ame: lcan h1story See FLETCHER
supra note 8 at Xiit. S T | o

14, FLETCHER su pra note 8 at 139

15, Id. at 140. 'When Lincoln cast his regard bac.:k ‘four score and seven yea.rs ” he thought

not of the American peaple but of the Amierican nation as the concept embracmg generatmns over
time. |

16. U.S. War Depaﬁment Genﬁral Orders No. 100 (1863) reprmred in Dletrmh Schindler &
Jiri Toman, The Laws of Amcd C{:}nﬂlcts 3 (Mamnus Nl1ih0ff Publishers. 1988) (1973)

17, It is “the. ﬁrst”‘ inthe sense: that it had a large’ impact not: only on the Unltf.:d States but

alsa on other camparatwe Jurlspmdences £ had t0 descrlbe its lmportance 1n two words T would
say “Universal Code.” - SRR o .

18. U.S. WAR DEPARTMENT;su pra note: 16 at:art. 20 (amphasns added). See also id at art.
21 (“[T]ha citizen or native of a‘hostile country is thus an-enemy, as one of the. constltuents ot the
hostile state or nation, and. as such is subjected to the. hardshlps of the war.”).. |

19.. ABRAHAM LINCOLN, GETTYSBURG ADDRESS (’Nov 19, 1863). Note: this is an
outmoded notion of the 19th ccntury, which replaced the notion of warfare ‘as among religions.






